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THE LEGAL REPRESENTATION OF UNACCOMPANIED AND SEPARATED 

ASYLUM-SEEKING MINORS IN EUROPE: A PROPOSAL 

 
Contextualization: 
The arrival to the European Union of minors who are stateless or third country nationals, and often 

seek asylum without their parents or caregiver, makes European institutions face serious issues and 

challenges. In December 2009, the European Council made a programmatic statement: “priority 

will be given to the needs of international protection and reception of unaccompanied minors”. 

Issues such as guardianship, the asylum procedure and age assessment emerged as being of 

primary importance. 

 The precarious situation of those minors makes them particularly vulnerable to human 

rights abuses, rendering their protection critical: any decision should be taken only after a careful 

assessment of the child’s best interest, considering their safety and protection in each case.  

 
Problem / research question: 
A key aspect of the protection of unaccompanied and separated asylum-seeking minors, whose 

rights the EU Member States are bound to protect, respect and promote under international and 

European treaties, concerns guardianship and legal protection, including access to justice, due to 

their limited legal capacity. In Article 3 and other articles, the Convention on the Rights of the 

Child (CRC) refers to the role of the legal guardian, but it does not frame its functions, which are 

instead addressed extensively by General Comment 6 of the UN Committee on the Rights of the 

Child.1 Legal aid should be made available to those lacking sufficient resources in order to grant 

effective access to justice. The EU asylum acquis also provides for obligations on the provision of 

legal representation to unaccompanied and separated asylum-seeking minors. 

 EU legal provisions on asylum, such as Article 19 of the Reception Conditions Directive,2 

Article 16 of the Temporary Protection Directive,3 and Article 30 of the Qualification Directive,4 

                                                
1 United Nations Committee on the Rights of the Child (CRC), General Comment No. 6 (2005): Treatment of 
Unaccompanied and Separated Children Outside their Country of Origin, 1 Sep. 2005, UN Doc. CRC/GC/2005/6, 
available at: http://www.unhcr.org/refworld/docid/42dd174b4.html [accessed 21 November 2012]. 
2 Directive 2003/9/EC of the Council of 27 January 2003 laying down minimum standards for the reception of asylum 
seekers, OJ L 31/18, 6 Feb. 2003. 
3 Directive 2001/55/EC of the Council of 20 July 2001 on minimum standards for giving temporary protection in the 
event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in 
receiving such persons and bearing the consequences thereof, OJ L 212/12, 7 Aug. 2001. 
4 Directive 2004/83/EC of the Council of 29 April 2004 on minimum standards for the qualification and status of third 
country nationals or stateless persons as refugees or as persons who otherwise need international protection and the 
content of the protection granted, OJ L 304/12, 30 Sep. 2004. 



recognize the need for legal guardianship and representation,5 but do not define guardianship 

functions. With respect to the examination of the asylum application, Article 17 of the Asylum 

Procedures Directive6 establishes a duty of ensuring promptly the provision of representation of 

minors, but it also allows exceptions in some specific cases.7 

 Given the great vulnerability of unaccompanied and separated asylum-seeking minors, the 

provision of the most comprehensive form of support during the asylum application procedure is 

crucial to ensure their protection: a legal representative should be named at its very beginning.8 

 Nevertheless, the regimes of child guardianship provided to unaccompanied and separated 

asylum-seeking minors vary greatly in EU Member States, as outlined for instance in the 2010 

France Terre d'Asile report on the reception and care of unaccompanied minors in the EU.9 

 
Hypothesis: 
All unaccompanied and separated minors should be entitled to make an asylum application and 

shall be provided with legal advice, guardianship and assistance during the procedures.10 The 

current stage of EU legislation does not provide adequate guarantees for the protection and care of 

unaccompanied and separated minors entering and seeking asylum in the EU countries, due on one 

hand to the lack of an adequate legislation at the EU level and, on the other hand, to the lack of 

consistency of the national legislations, although steps forward have been made with the beginning 

of the creation of a Common European Asylum System.  

 The aim of the present work will be that of (i) analyzing the current EU legislation on the 

topic, (ii) evidencing why it is not yet adequate, effective, and most importantly not compliant with 

the internationally sanctioned principle of the safeguard of the best interest of the child.  

 Given the discrepancies between the national legislations, it is necessary (iii) to analyze the 

various definitions and standards of treatment that the different EU countries apply in relation to 

the provision of legal representation to unaccompanied and separated asylum-seeking minors. 

                                                
5 The term ‘legal representation’ designates any person whose role is to accompany the minor during the procedures: 
his/her role, duties and competences greatly vary for every country in which the terms of guardian, custodian, 
representative or even administrator intermingle or overlap without it being possible to associate a common definition. 
6 Directive 2005/85/EC of the Council of 1 December 2005 on minimum standards on procedures in Member States for 
granting and withdrawing refugee status, OJ L 326/13, 13 Dec. 2005. 
7 Ibid., Art. 17.2, Art. 17.3. 
8 Ibid., Art. 17.1. 
9 France terre d’asile, “The reception and care of unaccompanied minors in eight countries of the EU”, available at: 
http://www.cir-onlus.org/the-reception-and-care-of-unaccompanied-minors-in-eight-countries-of-the-eu-final-report-
en.pdf  [accessed 21 November 2012]. 
10 CRC, Arts. 1 & 22; Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation 
in Respect of Parental Responsibility and Measures for the Protection of Children,1996, Art.6; European Council on 
Refugees and Exiles Position on Refugee Children, November 1996 paragraphs 8 & 11. 



 The work will conclude with a (iv) proposal for an effective and comprehensive protection 

of unaccompanied and separated asylum-seeking minors within the asylum application process in  

the EU, in the light of the international principles on the safeguard of minors.11 

                                                
11 SMITH T. (ed.). “Statement of good practice”, 4th revised edition, Separated Children in Europe Programme, 2009, 
available at: http://www.unhcr.org/refworld/pdfid/415450694.pdf EU [accessed 21 November 2012]. 


